ediCal Leave AC

(FMLA)
- Highlights of Changes -

Mike Staebell
USDOL Wage Hour Division

2009



= Required Employer Notices
= Required Employee Notice
= Certification Forms

= Clarification and Authentication
= Changes to FMLA — New Certification, Fitness for Duty, Light
Duty, Compensatory Leave, and Overtime
= Military Family Leave
= Qualifying Exigency Leave
= Military Caregiver Leave
= Questions



— Medical FMLA
— August 5, 1993 — Non-contract
— February 5, 1994 — Contract-covered

— Military Family Leave
—January 28, 2008 — Military Caregiver
— January 16, 2009 — Qualifying Exigency



— 12 months of employment during the past seven years

— 1,250 hours worked in the 12 months immediately
preceding the date leave is to begin
= Maximum Length of Leave

— Up to 12 weeks of medical and/or qualifying exigency
FMLA leave in a fiscal year

— Up to 26 weeks of military caregiver leave in a 12 month
period

— Continuous, intermittent or reduced schedule leave



— Birth of a son or daughter and to care for the newborn
child

— Placement of a son or daughter for adoption or foster care

— Care for the employee’s spouse, son, daughter or parent
with a serious health condition

— Serious health condition that makes the employee unable
to perform the functions of the employee’s job

s _ Qualifying exigency for covered military member

W — Care forill or injured covered servicemember



— Incapacity of more than 3 calendar days and treatment

= Treatment
— Two or more times by health care provider within 30 days
of the first day of incapacity
— Treatment by health care provider on at least one
occasion that results in a regimen of continuing treatment
under the supervision of a health care provider
— First visit — within 7 days of the first day of incapacity

= Chronic conditions
— 2 or more visits to a health care provider per year




= Provided to each employee when hired

= Printed and posted for employees that do
not have access to computers at work
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1. Notice of Eligibility and Rights & Responsibilities

—  Provided to an employee with 5 business days of the date

. An employee requests FMLA

. Employer becomes aware that an employee’s leave may be
FMLA-qualifying

2. Designation Notice

—  Provided to an employee once employer has sufficient to
determine that is FMLA-covered

—  Employee must be notified within 5 business days that the leave
has been designated as FMLA




—  Sufficiently explain reasons for leave

= Calling in sick is not considered
sufficient notice

= Leave may be denied if the employee

fails to adequately explain the reason
for leave

= Employee must inform you if the
leave is for a reason which was
previously certified
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= Asks for detailed information about
the family members’ condition

= Amount of time the employee might
need to care for the family member

Employee allowed 7 calendar days to
provide additional information if the
certification is incomplete or
insufficient




— Clarify information on medical certification form
— Authenticate medical certification form

= Limited to contacting health care provider to:
— understand handwriting on the certification
— understand the meaning of a response
— request verification that information on the certification
form was completed and/or authorized by the health care
provider who signed the document

= No additional medical information may be requested
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Clarification and Authentication

HIPAA requirements must be satisfied when
employee health information is shared with an
employer by a HIPAA-covered health care provider

Employee’s responsibility to provide complete and
sufficient certification and to clarify if necessary

If employee does not provide a required HIPAA
release, and;

If employee does not authorize employer to clarify
the certification with the health care provider, and
does not otherwise clarify the certification, FMLA
leave may be denied




— Health care professiona

— Human resources professional

— Leave administrator

— Management official

As determined by the employing department

= Under no circumstances may the employee’s direct
supervisor contact the employee’s health care
provider

14



15

New Medical Certifications

Approval is on leave year basis

If the need for leave lasts beyond the leave year
employee can be required to provide a new medical
certification in each subsequent leave year

— Second opinion can be requested on new certification
EXAMPLE:

John provides a certification for intermittent leave on May 15,
The duration is “unknown”; leave is approved to the end of
the leave year (Dec. 31). John can be required to provide a
new certification at the start of the new fiscal year on Jan. 1
and a second opinion can be requested.



May require the certification specifically address the
employee’s ability to perform the essential functions

of their position

* The employee must be provided with a list of
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essential functions of the employee’s job no later
than when the Desighation Notice is provided to the

employee



= Time that an employee spends working light duty
does not count toward the 12 week FMLA
entitlement during the leave year

= Employee is entitled to job restoration for the
remainder of the leave year

17



— Accrued compensatory leave (public sector)

— Sick Leave
— Vacation Leave

During periods of FMLA leave

18



= Missed overtime must be counted against an
employee’s FMLA entitlement if the employee would
have been required to work overtime but for their
FMLA condition

19



= Military Caregiver Leave

_ Qualifying Exigency Leave Military Caregiver Leave
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Guard or Reserve) is on active duty or call to active duty status

— Leave taken by an eligible employee to care for a covered
servicemember with a serious injury or illness

Parent

Spouse

Son
Daughter
Next of Kin

v

v
v
v

v

B <\ I



= 12 months of employment in the past 7 years

= 1,250 hours worked in the 12 months immediately
preceding the date leave is to begin
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— Biological, adopted, foster or stepchild, legal ward, or child
for whom the service member stood in loco parentis

— Of any age
= Son or daughter on active duty or call to active duty

— Employee’s biological, adopted, foster or step child, legal
ward, or child for whom the employee stood in loco
parentis

— On active duty or call to active duty status
— Of any age

22



— Short-notice deployment — up to 7 days

— Military events and related activities
— Childcare and school activities — not routine child care

— Financial and legal arrangements — up to 90 days after service
ends

— Counseling
— Rest and recuperation — short-term only, up to 5 days
— Past-deployment activities — up to 90 days after service ends

— Additional activities — as agreed upon by employer and the
employee

23



— 12 weeks of qualifying exigency leave

= Covered Military Member

— Employee’s spouse, son, daughter or parent who is on
active duty or call to active duty

= Active Duty or Call to Active Duty Status
— A member of the National Guard or Reserves

— Under a call or order to active duty in support of a
contingency operation

— Not regular armed forces

= No recertification

24



Certification of Qualifying Exigency us. Depanment of Labor
For Military Family Leave Wope o Heur Dt mn.
(Family and Medical Leave Act)

OMB Conn] Member. 121 50181
Expies 12612011

.
SECTION I: For Completion by the EMPLOYER
INSTRUCTIONS to the EMPLOYER: The Family and Medical Leave Act (FMLA) provides that an employer n el I ' O ee l I lus rOVI e
msy require an employee seeking FMLA leave due to a qualifying exigency to submit a certification. Please

complete Section I before giving this form to your employee. Your response is veluntary, and while you are not

allowed under the

required to use this form, you may not ask the enployee to provide more information than.
FMLA regulations, 29 CFR § 825300,

— notice of the need for

Contact i
SECTION II: For Completion by the EMIPLOYEE 1 H H
INSTRUCTIONS to the EMPLOYEE: Please complete Section 11 fully and completely. The FMLA permits an ua I In eXI enc eave as
employer to require that you submit 2 tmely, complese, sufficient certification to support a request for FMLA q
i . . Several E A
sufficient o determine FMILA coverage. Your response is required to obtsin a benefit. 20 CFR. § 825 310,

B L A S D soon as practicable.

Your Name:

First Middle Last

‘Wame of covered military member on active duty or call to active duty status in support of a contingency operation:

First Middle Last
Relationship of covered military member to you:
Period of covered military member’s active duty:

A complete and sufficient certification to support a request for FMLA leave due to a qualifying exigency includes
‘written documentation confirming 3 covered military member’s active duty or call to active duty stsms in support
‘of a contingency operation. Please check one of the following:

A copy of the covered military member’s active duty orders is atached

‘Other documentation from the military cerifying that the covered military member is

o active duty {or has been notified of an impending call to active duty) in suppori of a

contingency operation is sttached.

1 have previously provided nry employer with sufficient written documentation confirming the covered
‘military member’s active duty or call to active duty stafs in support of 8 confingency operstion.

717

)

Fuge1 CONTINUED 0N NEXT PAGE ‘Feemn WH-314 Jasuary 2009
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— Injury or illness incurred in the line of duty on active duty
that may render the servicemember medically unfit to
perform the duties of the member’s office, grade, rank, or
rating.



Reserve)

— Undergoing medical treatment, recuperation, or therapy
— In outpatient status

— Temporary disability retired list

— Serious injury or illness

— Incurred in the line of duty on active duty

27



— Blood relatives who have been granted legal custody of the
covered service member by court decree or statutory
provisions

— Brothers and sisters
— Grandparents
— Aunts, uncles and first cousins

= Unless service member has designated a single blood
relative as next of kin

28



— Up to 26 weeks of military caregiver leave in a 12 month
period

— 12 month period starts on the first day the employee takes
military caregiver leave

— Any combination of absences in the 12 month period,
including medical FMLA, may not exceed 26 weeks

= Use of Leave - “per member” and “per injury”

— Use leave to care for the same family member with
different illness or injury or

— Use leave for a different family member
= No second or third opinion
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=*Must provide 30 days advance notice for
planned medical treatment for a serious
injury or illness of a covered servicemember.
=When 30 days advance notice is not
possible, the employee must provide notice
as soon as practicable

=\When the need for leave is unforeseeable,
an employee must comply with an employer’s
normal notice or call-in procedures, absent

unusual circumstances.
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Emaioyment Standancs Adminsirason
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for Military Family Leave (Family and
Medical Leave Act)

Certification for Serious Injury or U.S. Department of Labor m“
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'Natice to the EMPLOYER INSTRUCTIONS to the EMPLOYER: The Fanuly and Medical Lesve Act
(FMLA] provides thst an employer may require an employes sssking FMLA leave due to 3 serious injury or illness
of a covered servicemember o submut a cemification providing sufficient Facts o SUPpOrt the request for leave,
Your response is voluntary. While you are not required o use this form, you may not ask the employee to provide
more mformation than allowed under tae FMLA regulations, 29 CFR. § 825310, Employers must zenerally
maintain records and documents relating to medica] certifications, recertificaions, or medical histories of
employess or employaes’ family members, crested for FMLA purposes as confidentin] medical records in separate
filesracords Fom the usual personnal files and in accordsnce with 28 CER. § 1630.15(c)(1), if the Americans with
Disabilities Act applies.

SECTIONT: For Completion by the EMPLOYEE and/or the C whem
the Employee Is ing Leave INSTRUCTIONS to the EMPLOYEE or COVERED
SERVICEMEMBER: Please complate Section T before baving Section IT completed. The FMLA permits en
employer ro require thar an enployes submit & tmsly, complets, and susficient camification to SUppOT & request for
EMLA leave due to a serious injury or illnsss of 2 covered servicemember. If requested by the smployer, your
response is required o obisin or retain the benefit of FMLA-protected leave. 29 US.C. 5§ 2613, 261H0)3).
Falue 1o do so may result in  denial of an employee’s FAMLA raquest. 20 CF.R. § 825 310(). The employer
st give an employss ar lesst 15 calendar days 1o renum this form to the employar

SECTION II: For Completion by a UNITED STATES DEPARTMENT OF DEFENSE (“DOD”) HEALTH
CARE PROVIDER or a HEALTH CARE PROVIDER who is sither: (1) a United States Department of
‘Veterans Affairs (“VA”) health care provider; (2) a DOD TRICARE nefwork authorized private care

ider; or (3) a DOD non-netwark TRICARE ized private health ider INSTRUCTIONS
to the HEALTH CARE PROVIDER: The amployes listed on Paze 2 has raquested leave under the FMLA 10
care for a family mambsr who is 3 member of the Fazular Armed Forces, the Nationsl Guard, or the Ressrves who
is undergoing medicsl treament, recuperation, or therapy, is otherwise in owipatient stans, or is otherwise on the
temporery disabiliry retired Hst for & serious mjury or illness. For purposes of EMLA leave, a serious injury or
illness 15 ome that was incurred in tae line of duty on active dury that may render the servicemember medically miit
to perform the duties of hus or ber office, grade, rank, or ranng.

A complete and sufficient certification fo support a requast for FMLA leave due 1o a covered servicemember’s
serious injury or illaess ivcludes written documentation confimning that the covered servicemember's injury or
illness wes cwred in the line of duty on acsive duty and that the covered servicemember is undergoiug reatment
for such injury o ilness by a health car provider listed above. Answer, fully and completely, all applicable parrs.
Several quastions saek a response s to the Sraquency or duration of a cordition, freatment, etc. YouT suswer
should be your best estimate based upon your medical knowledge, experieace, and examinstion of the patient. Be
a5 specific as you ca; terms such as “Jifetime,” “unknown,” or “indstermirate” may not be sufficient fo dstermize
FMLA coverage Limit your responses fo the condifion for whick the enployee is sesking leave
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